PRMA AL & GAS QQ
AMERAC BNERGY AORP.

| BLA 96-502, 97-415 Deci ded March 17, 1999

onsol i dat ed appeal s fromdeci sions of the Wah Sate (fice, Bureau
of Land Managenent, on State Drector Review denying applications by an
oil and gas | essee for a suspension of operations and production on | eases
coomitted to the Table Top Lhit. SDR 96-5, SR 97-06.

Vacat ed and renmanded.

1.

Q| and Gas Leases: Suspensions

Section 39 of the Mneral Leasing Act, as anended,
30 USC 8§ 209 (1994), authorizes the Secretary of
the Interior to suspend operations and production
under oil and gas leases in the interest of
conservation of natural resources when study of the
environnental inpacts of proposed devel opnent is
required prior to issuance of necessary permts.

Q| and Gas Leases: Suspensions

Wien a | essee's inability to commence drilling prior
to | ease expiration cannot be directly attributed to
any order, delay, or inaction by any Federal agency,
the Secretary of the Interior is not required to grant
a suspensi on, but has the authority to do so in the
exercise of his inforned discretion after naking the
necessary finding that suspension is in the interest
of conservati on.

Q| and Gas Leases: Suspensions

A BLMdeci sion rejecting a suspensi on of operations
and production under section 39 sought by the operator
of an approved unit plan on the ground that the of fset
acreage adjacent to the approved unit well site renains
unl eased because of ongoi ng environnental studies wll
be reviewed in light of the adequacy of the record to
support the exercise of discretion. Such a decision
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is properly vacated as inconsistent wth the announced
BLMpolicy that, when a | essee is unabl e to expl ore,
devel op, and produce | eases due to the proximty, or
commingling, of other adjacent Federal |ands needed
for 1 ogical exploration and devel opnent which are
currently not available for |easing, such |eases shoul d
not expire due to the unavailability of adjacent or
commi ngl ed unl eased Federal |ands necessary for the

| ogi cal exploration and devel opnent .

APPEARANCES  Laura Lindl ey, Esq., Denver, lorado, for appellants;
David K Gayson, Esq., Gfice of the Regional Solicitor, Salt Lake Aty,
Uah, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

Appel lants Prina Q1 & Gas Gonpany and Anerac Energy Corporation have
filed an appeal (docketed as | BLA 96-502) of the July 11, 1996, deci sion
of the Deputy Sate Orector, Wah Sate Gfice, Bureau of Land Managenent
(BLNM), on Sate Orector Review (SR 96-5). That decision affirned the
My 13, 1996, decision of the BBMUah State Gfice Goup Leader (M neral
Resour ces) rejecting an application to change a previously granted
suspensi on of operations to a suspension of operations and production (SOP)
for oil and gas | eases conmtted to the Table Top Lhit, Sunmt County,
Uah. Appellant Arerac is the unit operator and appellant Prima has a
contractual right to a portion of Anerac's interest in the unit. By order
dated Gctober 10, 1996, we granted appel lants' petition for stay of the
effect of the BLMdeci sion pending reviewof this appeal on the nerits.

Thereafter, an appeal (docketed as |BLA 97-415) was brought by the
sane appel lants froma My 2, 1997, decision of the Deputy Sate Drector,
Uah Sate Gfice, BLM on SOR The latter decision affirned the Mrch 19,
1997, decision of the Chief, Branch of Huid Mnerals, Wah Sate Gfice,

i ssued in response to a subsequent additional request for an SOP on the oil
and gas | eases committed to the Table Top Lhit which was filed on March 6,
1997. The BLMdecision rejected the SOP applicati on based on BLMs

adj udi cation of the status of certain |eases commtted to the unit and of
the status of the unit itself. Specifically, BLMheld (1) that certain oil
and gas | eases committed to the Table Top Lhit had expired at the end of
their termon February 3, 1997; (2) approval of the application for pernt
todrill (APD for the unit well was rescinded in view of expiration of the
| ease invol ved; and (3) the unit was held to have termnated for failure
to commence drilling operations tinely as required by the unit agreenent.
The March 1997 decision al so held that the unit agreenent was invalid
abinitiofor failure to commence drilling operations wthin the tine
allowed. In an order dated July 17, 1997, we noted that the BLM

adj udi cation of the status of the | eases and the unit was prenature in view
of the pending appeal of the earlier decision denying an SOP. Ve granted a
petition to stay the effect of the BLMdeci sion pendi ng revi ew and

consol i dated these two cases for review
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In the statenent of reasons (SR for appeal, appellants note that the
Tabl e Top Lhit enbraces 23,577 acres of land in the Vésat ch- Cache Nati onal
Forest in Sunmit Gounty, UWah. It appears fromthe record (SOR Ex. B
that an SOP was previously granted effective March 1, 1989, by BLMdeci si on
dated April 17, 1989. The SCP was granted for | eases commtted to the unit
because the pending APD for the unit well could not be adjudicated until
the required environmental study had been conpl eted by US Forest Service
(FS officials.

Appel lants further note that nore than 10 percent (2,536 acres) of the
Federal acreage wthin the unit was unl eased at the tine of unit approval
and renai ns unl eased. A though the FHnal Environmental |npact S atenent
(BS and Record of Decision (RD for oil and gas | easing was issued in
April 1994, appellants point out that the RID was subsequent|y w t hdrawn
by FSin August 1994 as to approxi mately 80,000 "roadl ess" acres includi ng
all of the unleased acreage in the Table Top Lhit. (SCRat 2-3, Ex. D)

Meanwhi | e, a separate B S was conpl eted for the APD for the unit
well. Inan RDdated January 6, 1994 (SIR Ex. F), FS decided to
i npl enent the proposed action (FS preferred alternative) described in the
B S and approve a surface use plan of operations submtted wth the APD
Subsequent |y, BLMapproved the APD for the unit well on July 5, 1995,
subj ect to certain conditions including those required by FSinits RD
(SR Ex. H) Appellants were allowed to start building the road to the
wel | pad in Septenber 1995, thus effectively vacating the original SCP
effective Septenber 1, 1995. Due to the onset of wnter weather, FS
requi red appel lants to suspend road work on Novenber 11, 1995.
Subsequently, in a letter dated January 18, 1996, BLMapproved a suspensi on
of operations (but not production) tolling the running of the terns of the
| eases fromthe date road work was suspended until conditions on site
permtted work to resune and extending the | ease terns by the period of the
suspension. It was also held by BLMthat |essees woul d be required to
conti nue paynent of applicable rental or mininumroyalty during the period
of suspensi on.

Thereafter, by letter dated April 24, 1996, the unit operator,
Arerac, applied to BLMfor an SCP for the unit | eases. Anerac noted that
a 400-acre tract of land wthin the unit located less than 1/2 mle from
the proposed wel |l site had not yet been nade avail abl e for |easing due to
the failure of FSto conplete the BS for oil and gas leasing in the area.

VWrk on the road to the drilling site was commenced in the belief that the
environnental anal ysi s necessary to | easi ng woul d be conpl eted and | eases
i ssued prior to coomencenent of drilling. Anerac contended in support of
an SCP that it is an unacceptabl e practice inthe oil and gas industry to
drill a very risky and expensive expl oratory wel |l such as that proposed
here where the well is directly offset by unl eased acreage. Further,
Arerac noted that nany of the unit | eases were about to expire at the end
of their term forcingit to either drill a well under unfavorable
circunstances or |ose the | eases. Anerac contended that, under the BLM
Manual , an SCP nay be applied for "when a | essee i s unabl e to expl ore,
devel op, and produce | eases due to the proximty, or comnmingling, of other
adj acent
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federal |ands needed for |ogical exploration and devel opnent that are not
currently available for leasing,” citing BLMMunual 8§ 3103.42 (Rel ease
3-305 (May 12, 1995)). dting the sane BLM Manual provi sion for the policy
that "such | eases should not expire due to the unavailability of adjacent
or commngl ed unl eased federal |ands necessary for the | ogical exploration
and devel opnent," Anerac asserted that BLMapproval of the unit

constituted its finding that the area is logically subject to exploration
and devel opnent .

Inits My 13, 1996, decision rejecting the SOP application, BLMhel d
that the provision of the BLMMinual cited by Anerac was, by its terns,
no longer applicable once the APD for the unit well was approved. h IR
BLMrej ected appel | ants' concerns regarding the risk of drilling an
expl oratory wel | adjacent to unl eased acreage, noting that the | essor does
not share inthat risk. Further, BLMnoted that the acreage at issue had
been unl eased since approval of the unit in 1989. Wth respect to the
timng of the BS for |ease i ssuance, BLMdi sclai ns any responsibility for
delays and indicates that it made no representations regarding timng.
Mbst significantly, the SIR decision found that once the APD for the unit
wel | was approved by BLMthe Federal Governnent was no | onger causi ng a
| oss of benefits under the issued | eases and, hence, had no obligation to
grant an SCP. The SR decision further affirned the assertion that, under
the BLM Manual policy, a suspension was no | onger applicabl e once an APD
was issued wthin the unit.

Appel l ants contend on appeal that the BLMdecision denying the
April 1996 application for SOP was arbitrary and capricious. They assert
that probl ens assenbl i ng the necessary | ease bl ocks to pursue a drilling
programresulting fromFS del ays in issuance of an HS for |easing unl eased
tracts such as those within the unit constitute the type of probl emwhich
BLMwas seeking to address in promul gating Instruction Menorandum (1.M)
No. 92-331 (August 28, 1992). (SCRat 4.) Further, appellants note that
the provisions of the .M have now been incorporated i n the BLM Manual
sections deal ing wth suspension of |eases. BLMMnual 8§ 3103.42 (Rel.
3-305 (May 12, 1995)). Appellants argue that the BLMdeci si on dated
July 11, 1996, finding that the Federal Governnent is not causing the | oss
of full benefits of the existing | eases sinply because the APD for the unit
wel | has been approved, disregards the purpose of the policy. (SXRat 5.)
Appel lants note that the express purpose of the BLMpolicy is to all ow an
SP in order to avoid expiration of existing | eases when a | essee i s unabl e
to expl ore, devel op, and produce those | eases due to the proxi mty of other
adj acent Federal |ands needed for |ogical exploration that are currently
unavai | able for leasing. Id. at 56. Appellants contend that they and
thei r predecessors have spent nany years and hundreds of thousands of
dollars seeking to drill this unit, but it would be "folly" to drill the
wel | when the direct offset is unleased Federal land. (SRat 5 Ex. G)
Appel l ants contend that the | essee should not be penalized for the
diligence of the operator in obtaining the APDin anticipation of the
availability of the offset acreage for |easing.
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An answer has been filed by BLMcontending that the authority to
suspend oil and gas | eases pursuant to section 39 of the Mneral Leasing
Act of 1920, 30 US C § 209 (1994), is wthin the discretion of the
Secretary or his authorized officer. It is asserted by BLMthat a | essee
has no right to a | ease suspensi on unl ess the | essee has been prevent ed
fromdevel opi ng the | ease by the actions of the Lhited Sates and, further,
that this has not occurred in the present case where the APD for the unit
wel | has issued. Further, BLMcontends appel | ants had anpl e opportunity
to drill on and devel op the | eases and the fact that they nade a busi ness
decision not to invest the funds necessary to devel op those |l eases is not a
val id reason for suspension of those |eases.

[1, 2] Section 39 of the Mneral Leasing Act of 1920 aut horizes the
Secretary of the Interior to suspend oil and gas | eases in the interest
of conservation of natural resources. 30 US C 8§ 209 (1994). It has
been recogni zed that the Departnent rmay suspend a | ease in the interest
of conservation where action cannot be taken on an appli cation because of
the tine needed to conply wth the requirenents of the National
Environnental Policy Act. John March, 98 | BLA 143, 147 (1987);
Jones-OBrien, Inc., 8 I.D 89, 91 (1978); see opper Vall ey Michine
Wrrks, Inc. v. Andrus, 653 F.2d 595, 600 (DC dr. 1981); Lhion QI . wv.
Mrton, 512 F.2d 743, 749 (9th dr. 1975). This authority has been
interpreted to nean that the Secretary is obligated to grant a suspensi on
of operations and production where the Secretary takes sone action or fails
to act such as to prevent a | essee fromcomencing drilling operations
during the prinary or extended termof its | ease. QGopper Valley Michi ne
VWrks, Inc. v. Andrus, supra at 603-04; John March, supra; S erra dub
(O Judicial Renand), 80 IBLA 251, 260-64 (1984), aff'd, Getty QI (. v.
dark, 614 F. Supp. 904, 917 (D Wo. 1985), aff'd, Texaco Produci ng, Inc.
v. Hodel, 840 F.2d 776 (10th Ar. 1988). Wien the lessee's inability to
commence drilling prior to | ease expiration cannot be attributed to any
order, delay, or inaction by any Federal agency, the Secretary of the
Interior is under no obligation to grant a suspension, but has the
authority to do so in the exercise of his inforned discretion after naki ng
the necessary finding that suspension is in the interest of conservation.
John March, supra; see Serra Qub (O Judicial Remand), supra at 264;

Jones-OBrien, Inc., 8 1.D at 91

It isinthis context that BLM pronul gated the Manual provision cited
by appellants. The relevant portion of that provision states:

[ Al suspension of operations and production under Section 39

of the Mneral Leasing Act may be applied for when a | essee is
unabl e to expl ore, devel op, and produce | eases due to the
proximty, or coomingling, of other adjacent Federal |ands needed
for logical exploration and devel opnent that are currently not
available for leasing. The BLMpolicy is that such | eases shoul d
not expire due to the unavailability of adjacent or comm ngl ed
unl eased Federal |ands necessary for the |ogi cal exploration and
devel opnent. A lessee in this situation nust submt a proposal
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for the designation of an area as logically subject to

expl oration and devel opnent that includes all acreage (| eased or
ot herwi se) needed to properly drill and expl ore the target
formation, along wth supporting geol ogi c i nfornation, including
the results of any geophysi cal surveys, and other pertinent
available information. The | essee nust concurrently apply for a
Section 39 | ease suspension by denonstrating that it is not
logical to proceed wth exploration activities on existing | eases
w thout the acquisition and participation of nei ghboring Federal
unl eased | ands which are currently not avail able for | easing.
The | essee naki ng the application for the | ease suspensi on shal |
have the burden of proving to the satisfaction of the BLM

aut hori zed officer that, inthe interest of obtaining the
greatest ultinmate recovery of oil or gas resources, and the
conservation of natural resources, the existing Federal |ease or
| eases cannot be successful |y devel oped w thout the | easing of
the adjacent or conmngled | ands, or that such a suspension is
necessary to pronote resource devel opnent. Such a | ease
suspensi on shal | wai ve the annual rental paynents and toll the

| ease termuntil one year after the effective date of the newy
i ssued Federal |eases resulting fromthe unl eased | ands bei ng
offered in a conpetitive |l ease sale or until approval of an
Application for Permit to Drill wthin the area determned to be
logically subject to explorati on and devel opnent, whi chever cones
first.

BLM Manual § 3103.42 (Rel. 3-305 (My 12, 1995)).

[3] Inthe present case, the action taken by FS officials has not,
as a legal matter, precluded drilling of the unit well pursuant to the APD
issued by BLM In this context, the decision falls wthin the area of the
Secretary's discretionary authority to approve an SCP under section 39 in
the interest of conservation of natural resources. NevDak QI and
Exploration, Inc., 104 1 BLA 133, 137 (1988); John March, 98 IBLA at 147.
The gui del i nes for exercise of this discretion were set forth by BLMin the
above- quot ed provi sion fromthe BLMMnual .  Thus, when an SCP under
section 39 is applied for by a |l essee who "is unabl e to expl ore, devel op,
and produce | eases due to the proximty, or conmingling, of other
adj acent Federal |ands needed for |ogical exploration and devel opnent t hat
are currently not available for leasing," the "BLMpolicy is that such
| eases shoul d not expire due to the unavailability of adjacent or
commi ngl ed unl eased Federal |ands necessary for the | ogi cal exploration and
devel opnent." BLM Manual 8§ 3103.42 (Rel. 3-305 (May 12, 1995)). It has
not been disputed by BLMthat the approval by BLMof the Tabl e Top Lhit
pl an of devel opnent establishes the unit area (including the unl eased
acreage) as "logically subject to exploration and devel opnent that includes
all acreage (leased or otherw se) needed to properly drill and explore the
target fornation." See 43 CF. R § 3181.2 (designation of unit area).

As a practical matter, it is clear fromthe record that the failure
of FSofficials to determne whether Federal oil and gas | eases may be
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issued for the offset tract has nade drilling of the unit well infeasible.
Rejection of the SCOP at a tine when unit | eases are subject to i nm nent
expiration while the FS has failed to nmake a deci sion regardi ng | easi ng of
the offset tract adjacent to the unit well site appears inconsistent wth
that policy and, hence, arbitrary and capricious. It is true that the
Manual provision literally provides, as BLMnoted, for termnation of the
SP after approval of an APDwthin the | ogical devel opnent area or 1 year
after issuance of |eases for the unl eased acreage, whi chever cones first.
This limtation has been read by BLMin this case to affirnatively precl ude
an SCP when a diligent operator has initiated the sonetines |engthy
appl i cation and environnental review process for an APDin the belief that
the required environmental analysis for oil and gas | easing of a critical
of fset tract would be conpleted by the tine of APD approval. Such an
interpretation is inconsistent wth the stated BLMpol icy that | eases
"shoul d not expire due to the unavailability of adjacent or comm ngl ed
unl eased Federal |ands necessary for the |ogi cal exploration and
devel opnent™ and that an SOP is properly granted when "a | essee i s unabl e
to expl ore, devel op, and produce | eases due to the proximty, or
commingling, of other adjacent Federal |ands needed for |ogical exploration
and devel opnent that are currently not available for |easing."
Accordingly, we vacate and renand the BLMdeci sion of My 13, 1996,
rejecting the application for an S°P. S nce the BLMdeci sion of My 2,
1997, rejecting the subsequent application for an SCP was predi cated on
findings made in the earlier decision, the latter decision is al so vacat ed
and renanded.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decisions
appeal ed fromare vacated and the cases are renanded.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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